
Outcomes in the Irish family courts

Judicial Separation & Divorce in the Circuit Court in 

Ireland – an Empirical Study

November 2016

11/25/20161 http://www.arcmedlaw.com  



Presenter

 Róisín O’Shea Dip. BA Law, Mediator

 Doctoral Scholar, Irish Research Council 2009-2012

 PhD published in 2014

 Partner in ARC Mediation

 Researcher in W.I.T. Family Mediation Project 2014-2016

11/25/20162 http://www.arcmedlaw.com  



The evolution of parental rights in 

Ireland
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 Late 12th century under English Common Law;

 Parental rights dominated – children were chattels of a 

married unity

 The Custody of Infants Act 1839 addressed the imbalance; 

women could now seek visitation rights & custody

 177 years later in 2016, the roles have reversed and 

maternal rights now dominate.



World of competing rights
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 In this world of competing parental rights, where are the rights 

of children?

 Should we not begin with a child’s fundamental right to know 

and spend time with both parents, unless there are clear child 

welfare issues? 



Empirical Research

 1,200 relevant cases 

 Irish Family Courts (Circuit Court hears 98% of cases)

 8 circuits [across the entire country]

 145,000 word thesis

 187 case reports

 13 judges observed, in all 8 Circuits

 Interviews carried out with 6 judges, County Registrars, Court 
Clerks, and back office administrators

 Holistically examined the Family law system in relation to Judicial 
Separation and Divorce

 Comparative research in Canada and New Zealand
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Primary Care of Children

 96% of children were 

in the Primary Care 

of Mothers

Where access was 

persistently unilaterally 

with-held by the primary 

carer, no sanction was 

imposed by the court
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Unilateral Withholding of Access

 In all cases, it was 

Mothers who 

unilaterally With-

held Access

 The most common 

reason given; “He 

wasn’t paying 

maintenance so I told 

him he wouldn’t see the 

child until he did”
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Right To Reside

 Men rarely acquired 

the right to reside 

in the Family Home. 

 Also applied in cases 

where the man had 

sole responsibility for 

discharging the 

mortgage on the family 

home 
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Justice delayed

 18% of contested cases were 
filed between 3 and 4 years 
before the case came to 
court, 

 over 10% were filed between 
4 and 5 years before coming 
to court, 

 6% were filed between 5 and 
6 years before coming to 
court, 

 3% were filed 6 to 7 years 
before coming to court and 

 2% had been filed over 7 
years before coming to court
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Average Time in Court

 Shortest divorce was 
30 seconds with no 
evidence heard & 
neither litigant sworn 
in. 

 Longest was 5 hours. 

 Average is 5 minutes for 
consent divorce and 7.5 
minutes for consent 
separation

 Contested divorce; average 
20.57 minutes
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Leaving the family home

 Men are nearly 3 

times more likely to 

leave the family 

home

 When women leave the 

family home, they take 

the children with them in 

99% of cases.
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Applicants for Divorce

 Overwhelming 

majority of applications 

made by the wife
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Asset Division

 Where a court 

ruled to allocate a 

greater % of the 

family home to one 

spouse, 

 in 95% of cases the 

ruling was in favour of 

the wife, where there 

were dependent 

children
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Where Children Reside

 In 93% of cases, 

children under the 

age of 12 resided 

with the mother. 

 Only 1% resided under 

50/50 parenting 

arrangements. 
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Adjournments (All Cases)

 Over-burdened lists 
meant that the cases 
listed to be dealt with 
on any given day 
during the research 
period could not 
realistically be dealt 
with. 

 24.8% of all cases listed 
were adjourned; of those 
35% were adjourned with 
no reason either given, or 
requested by the court. 



Judicial Quotes

 Judge 4,“ The lists are over-loaded, the quantity of work is too 

great on any given day. The system has unreasonable expectations 

listing multiple cases for hearing and motions on the same day”

 Judge 7, “ There are two categories of lay litigants, those who are 

forced to self-represent due to economic circumstances, and the 

jihadists who become obsessed with the court process…who have 

become embittered about what they perceive as injustices or 

wrongs wrought against them”



Judicial Quotes: Mediation

 Judge 7, “ Mediated agreements that come before the 

court show lack of consistency, often are written in 

unenforceable language and showed disregard for legal 

outcomes...”

 Mediation was tried by the parties in only 8 of 

the 1,200 cases 



Judicial Quotes; Children

 Judge 1, “ I believe that children should be left with their mother at least until 

they are 12 or 13, and I do not think it appropriate to order the sale of the family home 

where dependent children reside there with their mother”

 Judge 7, “ I am concerned that allegations of sexual abuse are at times being used as 

a very effective weapon, but a court is obliged to ensure that the HSE or the Gardaí 

investigate all such complaints

 Judge 1, “ Parenting agreements should be put together by experts, each case is 

different and a lot of time can be wasted trying to work out individual arrangements”

 Judge 2, “ The lack of judicial training in family law is an issue…some form of training 

is required to assist judges deal with children directly when required, and to understand 

the dynamics of parental conflict”



Judicial Quotes

 Judge 7, “ I can manage short bursts, 

but if I had to do a long stint I would 

go mad”

 Most of the judges interviewed indicated an intense 

dislike for the emotional context of family law cases, and 

found disputes over the arrangements for children to be 

extremely difficult, and sometimes distasteful.



Research findings

 1% of children resided with both parents under 50/50 parenting arrangements

 In no case were the views of any child heard directly by a judge, the views of the 

child were expressed through the primary carer or through court ordered expert 

reports where there were allegations of abuse. On several occasions counsel asked 

the court if a child could speak with a judge, in all instances this request was 

refused.

 "Joint custody" in the Circuit Court appeared to be merely an acknowledgement 

that both parents have obligations to provide for their children, it did not mean 

shared parenting relating to the day to day care of children. While the agreement or 

orders may commence with “joint custody”, it was usually followed by “with 

primary residence to the mother/father”. 



Research findings
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 Default access arrangements for non-resident fathers, every 

second weekend and one evening during the week 

 It is a finding of this research that where court orders were 

made relating to access and parenting, that the outcome of 

those orders, was that the ‘tender years’ principle was 

almost uniformly applied



War & Peace

 “When you start a court case, you are starting a war”

 Justice Harvey Brownstone, Ontario Court of Justice

 Tug of War, Toronto ECW Press 2009
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The path to research
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 My own experience of that war, cost me emotionally and 

financially, and € 55,000 in legal fees poorer, I went back 

to college to study law, to do my own divorce. 

 Irish Research Council funded my PhD

 Understanding the mechanics of legal war, inspired me to 

train as a mediator- to use that knowledge to bring peace



Family Mediation –

the Next Iteration, Globally Sourced

11/25/2016http://www.arcmedlaw.com  24

 54% of cases referred by the District Court 

 Statistics when both parties engaged – attended intake sessions & decided to 
proceed with mediation. 

 Number of cases where parenting arrangements were agreed

 80%

 Final Agreement on all issues in 67% of cases

 Agreement on maintenance or access in 96% of cases

 Oct 2014- Oct 2016



Outcomes
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 The father was the non-resident parent in 100% of pilot cases.

 The mother consented to guardianship in 80% of the cases where the father 
didn’t have guardianship 

 The average amount of access before mediation was only 4.4% of the children’s 
time – less than a day a week. 

 In 69% of the cases, the non-resident parent had no access whatsoever before 
mediation. 

 This improved dramatically as a result of mediation with only 19.5% of cases 
where there remained no access to the NR Parent. 

 These were cases where the primary carer refused to engage on parenting issues and only 
wanted to discuss maintenance 



Improvements in Access 
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 There was no case where the 

Non-Resident (NR) Parent 

achieved less access in a 

mediated parenting agreement

 The average increase in access 

was 13% of the children’s time 

 (one evening & an overnight per week)

One father went from no 

access to almost equal parenting

time with the children’s mother
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Maintenance Payments
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 Maintenance was an issue in about half 
the cases. 

 In all cases where the Primary Carer
ceased access, maintenance was an issue

 The clients who agreed maintenance, 
paid on average 17 % of their income. 

 The minimum was 6.6% but there were 
mitigating circumstances

 The maximum was 55% (included 
mortgage repayments)
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What are the project innovations
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 Appointment in 10 days

 Linked to the court/solicitors

 Means-tested

 Bi-gender co-mediation

 Active case management + time focussed

 Short agreements to create peace + iterative process

 Available in the community

 Access to other supports (FRC)

 Children can express their views



Children caught in the crossfire
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 25% of those who separate are high conflict

 10% remain high conflict after 3 years

 High Conflict; Characterised by

 - Contested trials

 - Enforcement problems

 - Continuing Disputes about children

 Prof Nicholas Bala

 4th July 2016 Kings Inns Dublin



2017 research
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 Nature of the research; To observe District Court 

cases where the applications before the court concern 

Guardianship, Custody, Access or Maintenance. 

 When; During the Hilary and Easter terms 2017. 

 Research aim; to gather anonymous empirical research 

on the applicants and respondents and the nature of the 

applications before the court. To observe cases and 

identify the outcomes and the positive innovations and/or 

approaches of the court, and assess impact of the

 Children and Family Relationship Act 2015



Children in the battleground

 “Parental separation does not necessarily mean poor 

outcomes for children but research shows that prolonged 

exposure to frequent, intense and poorly resolved conflict 

is associated with a range of psychological risks for 

children”.

 (Reviewing the Family Court, A public consultation paper, September 

2011, Ministry of Justice New Zealand Government pg 28) 

 “Early self resolution out of court, achieves better 

outcomes for children and families. We need to promote 

conciliation over litigation”.

 (Reviewing the Family Court, A public consultation paper, September 

2011, Ministry of Justice New Zealand Government)   
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Queries & Contacts

 To contact us – email roshea@arcmedlaw.com

 Thanks for listening!
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